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A Practical Guide to Workplace Investigations

Thank you for downloading this free resource from Kraft HR Investigations. We hope that you find it
useful. Simply contact us to talk through your case and learn more about our service.

This guide is for line managers, HR colleagues, senior managers and anyone involved in an

investigation, complaint, disciplinary process, grievance process or workplace dispute.

Part one: a brief introduction into workplace
investigations.

We explain when it’s appropriate to undertake an
investigation and provide useful guidance on why
it’s important for your organisation to invest
resources into the investigation. We also cover who
is involved and how to get started.

Part one contents

What is a workplace investigation?
When do you need to start an
investigation?

How long will it take?

Who should be involved?

What is a reasonable timeframe?

When will you need to provide evidence
of a fair investigation?

Business rationale for investing in an
investigation

Part two: a detailed, step-by-step guide to
planning, conducting and reporting on an
investigation.

Read our tips on how to interview witnesses and
the types of documents you can use as evidence —
all part of an overview of each key stage of an
investigation at work.

Part two contents

Communicating with the employee/s
being investigated

Who should you interview?

Preparing to interview

Conducting interviews

Witness statements and confidentiality
Documentation and other evidence
Conclusions and reporting

Record keeping

Suspending employees
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Part one: Introduction to workplace investigations

What is a workplace investigation?

A workplace investigation is a vital process that all employers are
expected to carry out once a complaint, concern or issue has been
raised in the workplace. The investigation collects evidence so that
the manager can determine whether formal or further action is
needed.

This important piece of work finds and records all the relevant facts
and information. Done properly, the report will be a fair, reasonable
and objective description of what has happened.

Employers have a duty to treat their employees fairly, and a
reasonable investigation is a fundamental aspect of a fair procedure.
A proper investigation that is used to inform a decision about next
steps will demonstrate that an organisation has acted reasonably if
the decision is challenged later on.

A difficult situation at work can be stressful, emotive and pressured.
Following the steps of an investigation enables you to gain an

Some concerns that prompt an
investigation

A complaint from a customer

about an employee.

Someone alleges misconduct.

Poor performance from an
employee.

A complaint or formal
grievance from an employee
about another employee or
about a decision that’s been
made (e.g. they think they
should have been promoted
over a colleague).

accurate understanding of the situation. This will ensure that a fair decision can be made about what

should be done next.

If you don’t investigate, and if you don’t record your investigation clearly, it’s likely that you won’t be

able to back up your decision if challenged later on.

When do you need to start an investigation?

You should start planning an investigation as soon as an issue is raised, or as a first step when you have a

concern about an employee. By starting the investigation in a
reasonable timeframe, valuable and vital information is less likely to
be destroyed, lost or forgotten. If you fail to act in a timely manner
and if the situation turns out to be serious, the organisation may face
a costly, time-consuming and damaging tribunal claim for
discrimination, unfair dismissal or breach of contract.

How long will it take?

Some investigations start and end within an hour, or a day. They can
be very useful processes for nipping issues in the bud and helping
colleagues feel that they have been part of a fair process in which
they have been listened to. More complex investigations may take
longer, and the duration will depend on the specific factors of
individual cases. Some may take weeks and are part of a longer
process including hearings, appeals and potentially, a Tribunal.
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Questions that investigations
help answer

How do we solve a dispute
between two conflicting
employees?

Do we need to start formal
disciplinary proceedings?
Should a decision be re-
examined?

Has discrimination taken
place?

Do we need to provide more
support?
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Who should be involved?

Your internal policy may state who carries out these roles (i.e. commissioning manager, investigating

officer, deciding officer, chair of appeal hearing etc). Kraft HR Investigations can carry out any of these or

support the people tasked with them. We can also be brought in at any stage.

e The investigator: someone who is not directly involved in the dispute or who is a witness. This is

usually a Kraft HR Investigator, a manager or peer. HR professionals tend to advise on the process,

but can also be asked to investigate if resources are limited.

e The deciding officer: the person who will use the report to make a decision and who chairs any

grievance or disciplinary hearing.

e The appeal chair: if the situation progresses to an appeal, this should be chaired by someone with

appropriate authority who hasn’t been involved so far.
What is a reasonable timeframe?

If you fail to act before evidence is lost or destroyed, but you could
have acted sooner, this will not be seen favourably if the case
progresses to independent arbitration or tribunal. Once you have
planned your investigation you can be confident of the various
deadlines that have to be dealt with. For example, a witness might be
about to go on leave so you’ll need to talk to them while the incident
is fresh in their mind. If the investigation involves CCTV footage, you’ll
need to review it quickly as recordings aren’t usually kept for long.
Computer-based evidence might be permanently deleted quite
quickly.

If the situation is causing anxiety or stress or if someone is
suspended, you'll be expected to resolve the situation without undue
delay. A delayed response to a complaint can lead to another
complaint which would then need investigating too, and can lead to
serious consequences for the business, irrespective of what the
resolution to the original complaint was. Keep a record of your plan
so that it explains why things were done when they were.

Business rationale for investing in an investigation

When will you need to provide
evidence of a fair investigation?

When a decision that you
make about a concern or issue
raised about an employee is
challenged.

During an internal hearing or
appeal.

To an independent arbitrator.
At an employment tribunal.
During cases of alleged unfair
dismissal.

To defend personal injury
claims.

Reputation and costs: Being unsuccessful at Tribunal can be very damaging and costly, and it takes up a

significant amount of time and energy.

To successfully defend a case at Tribunal, your organisation has to provide evidence that a thorough and

reasonable investigation was part of the decision making process.

However, in almost all cases, our investigations enable organisations avoid vexatious claims and avoid

escalation to Tribunal, saving costs, energy and time.
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Legal responsibilities: Employers have a duty to treat their employees fairly. This means that if someone
raises a concern, they should expect a response that is fair and timely. Proper investigations are seen as
essential to a fair process, and a Tribunal or independent arbitrator will look for evidence that a fair process
has been applied.

If colleagues don’t feel they were fairly treated, they can make follow on complaints. Our thorough,
impartial and transparent reports provide assurance for the business that all their staff will be treated with
respect, dignity and fairness throughout the entire process, and reduce the likelihood of further
complaints.

Working relationships between colleagues and teams: Addressing staff concerns in a transparent and fair
way helps build trust and confidence in the employer and fosters a positive working environment. Listening
to staff and treating their concerns seriously helps individuals feel valued. When facts are found and
information identified, lessons can be learned, and further risks can be mitigated.

Raising and hearing complaints, concerns and issues can be difficult and stressful and can put working
relationships under severe strain. Kraft HR Investigators take the pressure off your staff so your colleagues
can remain business-focussed. Kraft HR Investigators are comfortable hearing difficult complaints, dealing
with people who are stressed, emotional or unreasonable, and sourcing the facts from complex,
contentious situations.

As the investigator, you can find yourself in difficult situations with team members, peers, managers and
leaders. Your behaviour and actions are closely scrutinised. You may have to respond to challenges to your
conduct and competence like, “What skills, knowledge and experience do you have that make you
competent to investigate my grievance?” and “How can you be impartial when you’re friends with the
person | have complained about?” You may find working with the colleagues and witnesses involved in the
investigation uncomfortable once the investigation is complete, and they may find it equally or more so.

Productivity: The urgency of an investigation may push back your other work and commitments, take your
attention away from other important matters, and while it continues, anxiety, stress and under-
productiveness in the team can increase.

Kraft HR Investigators can fully focus on the matter in hand, work quickly, provide regular updates, and
provide a comprehensive, easy to understand report that can be acted on with confidence. Our
independence ensures working relationships between colleagues are kept as productive as possible. We
are experienced in investigations and workforce matters, and so we work quickly. We know how to draw
information from people and so can bring clarity and transparency to the most complex and emotional
situations. We close matters efficiently and effectively so that you can get back to work.

Should a person under investigation continue working and do | have to pay them if they’re suspended?

A decision to suspend an employee pending the outcome of the investigation should be taken only after
careful consideration of all the circumstances and if an alternative way of working can’t be found. The
decision and rationale should be recorded as part of the investigation and include notes about why
alternative actions weren’t chosen, for example, temporary relocation or new duties. More information
regarding suspending staff is available at the end of the document.
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Part two: Step-by-step guide
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Step one: Identify

Clarify, what is issue the exactly? Record what has been said, by who, when
and where, or what your concerns are.

Consider, do you need to act now to protect an employee, a customer,
partner or the organisation? Do you need to suspend anyone, restrict their
duties or access to the workplace and IT systems

Check, are you the right person to conduct the investigation? If you are a
witness statement, then someone else will need to investigate.

Step two: Plan

Who is involved? Write a list of the people you need to speak to in order to
gather evidence, and then a list of the people who might need to conduct a
subsequent discipline or grievance hearing. No-one should be on both lists.
What are the timescales for scheduling these interviews?

What documentary evidence might you need and what are the timescales
for accessing them?

Do you have the resources to address this? Your actions now may be
examined at a later date, so you need to have a clear plan of how the
investigation will be resourced so that it is fair and thorough and carried
out in a reasonable timeframe.

Step three: Research

Check which internal processes, policies and procedures apply to your
investigation and ensure you are up to date with the requirements or
processes set out in them and that you follow them. Save them as reference
material. If the procedure is contractual, failure to follow it could lead to a
breach of contract complaint by the employee.

Step four: Investigate

Carry out your plan. Adapt as you find out more, and keep records as you go. Maintain confidentiality, and keep

those involved up-to-date with timescales.

Step five: report

Consider the facts and evidence alongside responsibilities and legislation. Now the report is shared, the deciding

officer can determine what the next steps should be and whether or not any formal action is required.




Communicating with the employee/s being investigated

Part of a fair investigation is informing the employee that they are being investigated. In some cases, you

might not inform the employee if it’s likely that they’ll destroy evidence,

your logic as part of the investigation.

for example, but you must record

When informing them, you should ensure the process is clear and transparent by providing them key

information such as the relevant internal procedure you’re following, timescales and next steps.

Who should you interview?

Closely involved staff: You'll probably need to interview the person who has raised a grievance, concern or

complaint, and also the employee who is the subject of the investigation. The interviews will help you to

establish core facts, and you'll find out who else may need to be interviewed and what other evidence

needs gathering.

You must be very careful that the interview doesn’t become a
disciplinary hearing or performance critique. Your focus is to establish
what happened, not to decide what to do about it.

Check your internal policies to see if the employee has the right to be
accompanied to the investigatory meeting, and if so, who they are
entitled to bring. It’s unlikely they will have this right, but if they do,
make sure all the members of the meeting are aware of their roles and
that the meeting doesn’t slide into disciplinary proceedings.

Witnesses: It’s often essential to question people who may know about
what happened, or who can provide the facts of the case or
surrounding circumstances. Write a list of potential internal and
external witnesses, and make sure the interview is in private if it’s
regarding potential misconduct by another employee.

If a witness does not want to participate, you should reassure them
about the process it may help to explain their relevance to clarifying the
matter. Use a flexible approach and try to address their concerns;
perhaps they would prefer to have a companion accompany them, or
speak on the phone or write a letter instead (in this case, supply them
with a list of questions to answer). It’s really important you don’t put
pressure on them or act in a way that may be perceived as intimidating
(calling often, leaving messages with others, blaming an unfair outcome
on their refusal to co-operate etc).

If a witness is too scared to participate you can explain to them how you

will maintain confidentiality, but it is not possible to assure them of
complete anonymity. You will need to record that you could not gather
important evidence and why.

KRAFT

HR INVESTIGATIONS

Top tips for when you investigate

Remain neutral and ensure
the investigation is not
prejudiced by assumptions of
guilt or innocence.

Approach the project with a
mind-set that the
investigation is a worthwhile
and positive exercise —
otherwise you may not give it
the time or energy it needs to
be fair and proper.

Ensure you protect
confidentiality and you are
seen to act in a confidential
manner and other employees
or third parties are not
unnecessarily involved or
briefed.
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Preparing to interview

1. Get familiar with the facts you have already gathered. Put together a sequence of events /
chronology and have it to hand.

2. List the questions you want to ask. Make sure some questions are open and some are ‘yes or no’,
as this will encourage them to focus on the issue at hand and to speak freely and openly, helping
you gather all the facts.

3. Schedule enough time to ask your questions. Also factor in time in case you need to ask follow-on
questions or amend questions in light of the information provided to you during the interview.

4. Provide the witness with relevant documents that could help jog their memory in advance of the
meeting, and have them with you during the interview in case they get nervous and forget.

5. Try to make the process and interview as smooth and stress-free as possible.

Witness statements

How to conduct the interview

Be relaxed and calm as this helps people communicate more clearly and logically.

Encourage them to refresh their memory by referring to documents, their calendar etc.

Pause the meeting if they need a break. If they’re very upset, reschedule and consider asking them
to write their evidence down in advance.

Record all the pertinent facts, e.g. dates and times, names, and context of behaviour. You may find
it easier to have a separate note-taker to accompany you.

Make sure you point out and question any discrepancies and don’t be afraid to challenge what they
are saying, in a calm and non-confrontational manner.

Ask further questions and follow up the interview to make sure that the whole story is uncovered.
Remind everyone to keep the matter confidential.

Don’t ask their opinion and don’t offer yours. You must not discuss what might happen as a result
of the investigation or share confidential information.

Don’t draw any hasty conclusions: focus on gathering the facts, rather than reflecting on what they
mean during the interview.

It is good practice to give your interviewees a copy of the notes made during the interview for them to
check, sign and return to you.

You should then prepare a witness statement based on the witness’ own words as much as possible, and
send it to them to check, sign and return to you. They may want to make amendments which you should
allow them to do, but do feel confident to raise any questions if this sheds new light on the facts you’re
already gathered.

While witness statements should be treated as confidential documents, there can’t be an absolute
guarantee of confidentiality. This is because employees have the right under data protection rules to
request access to information about them that is held on file, and this includes witness statements of
which they are the subject. Employment tribunals and courts may also request disclosure of statements
taken during the course of the investigation.
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It’s possible to refuse to disclose a witness statement if the identity of a third party would be revealed and
this would be a breach of confidence. However, it’s usual practice to request consent from the third party,
or to redact or summarise the document so it’s anonymous.

The investigator should make a reasoned decision on what to disclose, judging the witness’s right to privacy
against the employee’s right to know what information is held about them.

Written statements from non-employees: Non-employees may not want to attend a meeting to discuss
the case with you. You could interview them over the phone and send them a statement via email to check
and approve. Or they could send you their written or audio statement; just make sure you send them a list
of questions and issues for them to address.

Documents and other evidence

Collating and reviewing documentation will make up the bulk of many investigations. The following are
examples of documents that you may need to consider according to the type of investigation:

e Attendance issues: Absence records, clocking-on/off time cards or reports, absence management
procedures and written appraisals.

e Poor performance: Written appraisals, targets, sales figures, customer complaints, examples of
work and training records.

e Misconduct: Letters of complaint, previous warnings on file and police reports.

e Dress: The organisation’s dress code policy, previous decisions made and email reminders.

Computer and phone records: When conducting the investigation, you might need to examine and rely on
computer records (emails and website-browser history etc), and telephone records. This should be done in
accordance with the organisation’s internal policies and in compliance with the laws on data protection,
which require employees to be informed of the reasons for monitoring. In exceptional cases, for example
where the employer suspects the employee of leaking confidential information, covert monitoring may be
acceptable, but this should be done only with extreme care. In all cases of monitoring, take advice from the
HR department before proceeding.

CCTV: You should consider if CCTV footage may be of assistance. For example, it may have captured an act
of violence or theft.

In some cases, an employee may refuse to disclose evidence, for example documents, letters or emails. You
should not compel employees to disclose personal documents, nor should they read private emails or diary
entries. However, any work files (whether on paper or held on the organisation’s computer systems) or
work-related emails and letters belong to the employer. Consequently, you can request that they are
disclosed, and state that the employee could face disciplinary action for refusing to follow a reasonable
request and retaining company property. If the employee refusing to disclose evidence is at the centre of
the investigation, you should point out in writing that a refusal to cooperate will limit the depth of

the investigation, that you will have to take a decision on how to proceed on the evidence available, and
that the employee’s failure to assist with the investigation could be viewed negatively when determining
the outcome.
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Conclusion of the investigation

Once you have gathered all the information, you will have to prepare your report and consider if the facts
and evidence that you have gathered warrant further action.

When writing recommendations...

Examine all the evidence objectively

Take into account the employee’s explanation and version of events

Distinguish between fact and opinion, and weigh accordingly

Review the evidence on the balance of probabilities (what is more likely to have
occurred?)

Consider whether a witness’ version of events is accurate (could they be mistaken,
exaggerating, lying or emotional?)

@ Stick to the facts and probabilities — don’t make a recommendations based on instinct
@ Ensure you’ve taken into account evidence that points to innocence or backs up
uncomfortable truths.

Present the report with your recommendations to
the deciding officer.

Formal action required?

(\'[¢] Yes

The deciding officer informs the employee in The deciding officer writes
writing of their decision to take no further action to the employee suppling
and reienstates them if they were suspended. copies of the report and
The deciding officer can choose to meet with evidence (excluding
them and you to go through the report and confidential statements) and
decision informally. invites them to a hearing

Record keeping: Save a full record of the investigation, ideally with your HR department. In line with the
General Data Protection Regulation (GDPR), these records should be held confidentially and kept for no
longer than necessary. More guidance about this is available from Kraft HR Investigations, or ask your HR
department.
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Suspension guidance continued...

Should a person under investigation continue working and do | have to pay them if they’re suspended?

A decision to suspend an employee pending the outcome of the investigation should be taken only after
careful consideration of all the circumstances and if an alternative way of working can’t be found. The
decision and rationale should be recorded as part of the investigation and include notes about why
alternative actions weren’t chosen, for example, temporary relocation or new duties. Cases where
suspension is considered include:

where relationships have broken down;

in cases where serious misconduct has been alleged, and which, if proven, would result in summary
dismissal. For example, where the employee is suspected of theft or bribery;

where there are grounds to believe that the employee might deliberately cause damage, to the
employer’s computer network for example, if they remained in the workplace;

where the employee’s continued presence at work might prejudice the investigation in some way,
for example where there is a risk that they might intimidate witnesses;

where the employee has acted in a violent manner or has threatened violence;

where the employee has been accused of serious bullying or harassment; or

where the matter under review is of a highly sensitive nature.

Pay and benefits: In order to avoid breaching the contract of employment, employees would usually be

suspended with full pay and benefits pending the outcome of the investigation. If you withhold pay and

benefits before an investigation is complete, and therefore before an informed decision has been made,
you could be seen as judging the outcome of the investigation before establishing the full facts.

The terms of suspension: if you think the employee may try to access information in order to undermine
the investigation, you may need to temporarily disconnect them from your systems by taking their laptop,
work phone and pass, and changing their passwords to access drives and databases. To suspend an
employee, you should meet with them to explain why, and then follow this up in writing.

Include the following pieces of information to ensure they understand their position.

Why they are being suspended.

When the suspension will start.

How long the suspension is likely to last.

That the suspension is on full pay and benefits.

That the suspension is not a penalty or tantamount to disciplinary action.

That the suspension does not mean that the employee has been judged guilty of any offence, or
that the outcome of the investigation has already been determined.

That the employee will have a full opportunity to put across their version of events, explain their
conduct, or answer any allegations.

That you will keep the employee updated as to the progress of the investigation and will stay in
touch.
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